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New Engl and Container Conpany, Inc. (“NECC’) brings this
nmotion to dismss Emhart Industries, Inc.’s clains for cost
recovery and contribution under the Conprehensive Environnenta
Response, Conpensation, and Liability Act, 42 U.S.C. § 9601 et seq.
(“CERCLA’) in connection with environnmental contam nation that
occurred at the Centredal e Manor Restoration Project Superfund Site
(“Centredale Site” or “Site”). Dy smssing Counts | and Il would

necessarily result in the dism ssal of the pendent state-|awcl ains

(Counts IIl, IV, V, and VI) because the Court would no | onger have
jurisdiction. NECC suggests further that if Counts | and Il are
di sm ssed, Counts VII, VIII, IX X X, and XlII should either be

dism ssed or, in the alternative, stayed pending the outcone of
concurrent litigation ongoing in the Rhode Island Superior Court.

For the foregoing reasons, the Court will deny the notion to



dism ss Count I, but will grant the notion as to Count Il. Because
Count | remains, the notion to dismss Counts I11-VI wll Iikew se
be deni ed. Addi tionally, because Count | remains and the state
court proceeding is not parallel, the notion to dismss or stay
Counts VII-XIl wll also be deni ed.
l.
The Court wll briefly sketch the relevant facts, taking them

in alight nost favorable to the plaintiff. Aulson v. Blanchard,

83 F.3d 1, 3 (1st Cr. 1996). Bot h Emhart! and NECC?* have been
designated “potentially responsible parties”® (“PRPs”) by the
Uni ted States Environnental Protection Agency (“EPA’) in connection
with the Centredale Site, a Superfund site in North Providence,
Rhode Island that was contamnated wth various hazardous

substances, including 2,3,7,8-Tetrachl orodi benzo-p-Di oxin, PCBs,

1 Emhart is the successor to Metro-Atlantic, Inc., a chem cal
manuf act urer whi ch operated a manufacturing facility on a portion
of the Site from 1940 to 1968.

2 NECC operated a drumreconditioning facility on a portion of
the Site from 1952 to 1971.

3Use of the termpotentially responsible party in connection
wi th CERCLA actions is the subject of sonme debate. Conpare Consol.
Edison Co. of N.Y., Inc. v. Ud Uils., Inc., 423 F.3d 90, 97 n.8
(2d Cr. 2005) (“eschewfing]” the term because it “do[es] not
appear anywhere in the text of [] CERCLA” and is “vague and
i npreci se because . . . any person is conceivably a responsible
party under CERCLA’), with E.I. Dupont de Nermours & Co., Inc. V.
United States, 460 F.3d 515, 519 n.2 (3d G r. 2006) (enbracing the
term as one of “art used by courts and the [EPA] to refer to
parties t hat potentially bear sone liability for t he
contami nation”).




vol atil e organi c conpounds, sem -volatile organic conpounds, and
metals. See Unilateral Admnistrative Order for Renpval Action
April 12, 2000 [hereinafter “AO1"] | 4.

I n Septenber 1999 and February 2000, the EPA sent notices of
potential liability to NECC and Enmhart, respectively, identifying
themas PRPs and requesting the paynment of certain costs related to
the cleanup of the Site. On March 6, 2000, the Site was placed on
the National Priorities List. Beginning on April 12, 2000, the EPA
issued the first of three Admnistrative Orders* to a nunber of
parties, including NECC and Emhart, requiring the PRPs to undert ake
certain renoval activities at the Site.?®

Begi nning in 2001, Emhart and NECC entered into a joint
def ense agreenent, retained an environnental consultant to address
t he renoval actions, and shared costs associated in conplying with
the Adm nistrative Orders. However, in June 2004, NECC ceased al
operations and sold all of its assets, and, to date, retains only
cash assets which are nmanaged to resolve its liabilities in

connection with the Centredale Site.

4 AO|l was issued on April 12, 2000, a Second Adm nistrative
Order for Renobval Action (“AO11”) was issued on March 26, 2001,
and a Third Adm ni strative Order on Consent for Renpval Action (“AO
I11”) was issued on Septenber 11, 2003.

® At this date, no Record of Decision has been filed and no
final consent decrees or agreenents have been reached.
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In its Conplaint, Emhart asserts that it has to-date fully
conplied with all of the requirenents in the Adm nistrative Orders
and i ncurred substantial costs associated wth conpliance. Enmhart
anticipates that response costs for the renedy of the Centredal e
Site may run to $15, 000, 000.

Emhart now seeks to recover from NECC all or sone portion of
t he costs that Emhart has i ncurred under the Adm nistrative Orders.

.

Count | of Emhart’s Conpl aint seeks cost recovery from NECC
pursuant to CERCLA 8§ 107(a), 42 U S.C. 8 9607(a) while Count II
seeks contribution from NECC pursuant to CERCLA 8 113(f)(1), 42
US C 89613(f)(1). To the first Count, NECC asserts that because
Emhart is not an “innocent party,” and consequently liable for Site
cleanup, it is prohibited from pursuing cost recovery under 8§
107(a). To the second Count, NECC argues that the absence of any
civil action in connection with the Centredale Site precludes
Emhart fromstating a claimfor contribution under 8§ 113(f)(1). In
this posture, Enmhart’s clainms, and NECCs notion to dismss,
present a version of the paradigmatic “post-Aviall” quandary. See,

e.g., Atl. Research Corp. v. United States, 459 F.3d 827 (8th Gr.

2006), cert. granted, S. . __, 2007 W 124673 (Jan. 19, 2007);

Metro. Water Reclamation Dist. of Geater Chicago v. N Am

Gal vani zing & Coatings, Inc., 473 F.3d 824, 830 (7th Cr. 2007);




Dupont, 460 F.3d at 518; Consol. Edison, 423 F.3d at 94; Carrier

Corp. v. Piper, 460 F. Supp. 2d 827, 840 (WD. Tenn. 2006).

In Cooper Indus., Inc. v. Aviall Servs., Inc., 543 U S 157

(2004), the Suprene Court addressed the scope and neaning of 8§88
107(a) and 113(f) (1) for parties seeking contribution for recovery
of cleanup costs. The party seeking reinbursenent, Aviall,
purchased an aircraft engine naintenance business from Cooper

After discovering that both it and Cooper had contam nated the
site, Aviall infornmed the Texas Natural Resource Comm ssion. The

Comm ssion (but not the EPA or any private party) directed Avial

to clean up the site. After voluntarily cleaning up the
properties, Aviall sought cost recovery wunder § 107 and
contribution under 8 113 from Cooper. The Court held that

contribution under 8 113 was unavail able for Aviall because the
cl aim was not brought “during or followng any civil action” as
contenpl at ed under 8§ 106 or 8 107 of CERCLA. |1d. at 167. Although
Aviall also sought a ruling on whether it <could, in the
alternative, bring an action for cost recovery under 8§ 107(a), the
Court declined to decide the question. |d. at 168.

The effect of Aviall, then, has been to clearly foreclose
contribution actions under 8 113 where there has been no underlying

civil action. But, because the Court refused to resol ve whether 8



107 is a viable avenue for recovery actions by PRPs,® see id. at
170, and further, because the Court refused to deci de what exactly
could constitute a “civil action,” for purposes of § 113
contribution actions,’” the decision has, not surprisingly, provoked

a nunber of divergent |ower court decisions. Conpare Atl.

Research, 459 F.3d at 834-836 (holding that 8§ 107 continues to
offer a distinct cause of action for direct recovery and,
additionally, an inplied right to contribution for PRPs), wth
DuPont, 460 F.3d at 543 (finding that §8 107 does not contain an
“inplied” cause of action for contribution brought by PRPS);

conpare Carrier Corp., 460 F. Supp. 2d at 840 (concluding that an

EPA Unil ateral Adm nistrative Order is a “civil action” within the
meani ng of 8§ 106, thereby authorizing a suit for contribution under

8§ 113), wth Raytheon Aircraft Co. v. United States, 435 F. Supp.

2d 1136, 1142-43 (D. Kan. 2006) (holding that a § 106
adm nistrative order does not qualify as a “civil action” and

t heref ore does not authorize suit under 8 113(f) (1)), and Pharnaci a

Corp. v. Cayton Chem Acquisition LLC 382 F. Supp. 2d 1079, 1086-

® The question whether 8 107(a) provides a cause of action at
all was definitively answered in Key Tronic Corp. v. United States.
511 U. S. 809, 818 (1994) (“8 107(a) unquestionably provi des a cause
of action for private parties to seek recovery of cleanup costs”).

" The Court specifically stated that “[n]either has Avial
been subject to an adm nistrative order under 8 106; thus, we need
not deci de whet her such an order would qualify as a ‘civil action
under section 9606 . . . or under section 9607(a)’ of CERCLA.”
Aviall, 543 U S. at 168 n.5.



87 (S.D. Ill. 2005) (sane). To conplicate matters slightly, the

Suprene Court recently granted certiorari in Atl. Research,

presumably to deci de whether a party who is ineligible to sue for
contribution under 8§ 113(f) may bring an action under 8§ 107(a).
See S, Ct. _, 2007 W 124673 (Jan. 19, 2007).

Despite the unsettled waters created by Aviall and its recent
progeny, it nevertheless remains for this court to deci de whether
Emhart, as a PRP subject to an EPA adm nistrative order, may (1)
pursue a claimfor contribution under § 113(f) and (2) pursue an
action for recovery (or contribution) under § 107(a) against
anot her PRP.

Wth respect to the first question, this court concl udes that
because the bal ance of decisional authority suggests that the type
of adm nistrative order to which Enhart is subject is not a “civil
action” wthin the neaning of 8 113(f) (1), Emhart is precluded from

bringing a claimfor contribution under 8§ 113(f)(1).8 See Raytheon

Aircraft, 435 F. Supp. 2d at 1142 (holding that a “section 106
adm ni strative order” would not qualify as a “civil action” under

§ 113(f)(1)); Pharnacia, 382 F. Supp. 2d at 1086-87 (concluding

8 § 113(f)(1) states that:

Any person may seek contribution from any other
person who is liable or potentially |iable under section
9607(a) of this title, during or following any civil
action under section 9606 of this title or under section
9607(a) of this title.



that EPA issued admnistrative orders do not qualify as civil

actions under 8§ 113(f)(1)); Blue Tee Corp. v. ASARCO, Inc., 2005 W

1532955 at *3-4 (WD. M. June 27, 2005) (sane); but see Carrier

Corp., 460 F. Supp. 2d at 841 (concluding that a unilateral
admnistrative order “is simlar to a judgnment issued pursuant to
a court proceeding” and that therefore it should qualify as a civil
action for purposes of 8§ 113(f)(1)). As noted earlier, the Suprene
Court has expressly reserved judgnment on this question, Aviall, 543
U S at 168 n.5, and because there is no evidence to support the
contention that the plain nmeaning of “civil action” includes EPA-
i ssued adm nistrative orders, this court wll followthe majority
of courts in concluding that 113(f)(1) is unavailable for parties
who are nerely subject to admnistrative orders, as opposed to
final consent decrees, judgnents, or apportionnents of liability.
Count Il will accordingly be dismssed.

As to the second question, although Enmhart has advanced a
claim for cost recovery, it really seeks an inplied right of
contribution, under 8 107, fromNECC. As sone circuits -including
the First Crcuit - have held, cost of recovery actions are

reserved only for “innocent” parties. See United Techs. Corp. V.

Browni ng-Ferris Indus., Inc., 33 F.3d 96, 100 (1st Cr. 1994)

(concluding that Congress intended only “innocent parties - not
parties who [are] thenselves liable,” to pursue cost recovery

actions); Young v. United States, 394 F. 3d 858, 862-63 (10th G r
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2005). Even those circuits that have rel axed this requirenment have
done so only for parties who have voluntarily initiated cleanup -
Wi t hout having been subject to any kind of EPA admnistrative

order. See Metro. Water 473 F.3d at 836 (allowing a PRP to sue

under 8§ 107(a) where that PRP neither settled any liability with
t he governnent, nor had been subject to a CERCLA suit, and had al so
not been the subject of an EPA adm ni strative order under 8 106);

Consol . Edison, 423 F.3d at 99 (allowing the suing party to bring

a claim under 8 107(a) for incurring response costs, in part
because “those costs were not inposed on Con Ed as the result of an

admnistrative or court order or judgnent”); Atl. Research, 459

F.3d at 829 (noting that the suing party “voluntarily investigated
and cl eaned up the contam nation, incurring costs in the process,”
but was never subject to an EPA adm nistrative order).

Thus the question is whether Emhart may perm ssibly seek an
inpliedright of contribution under 8 107. VWhile the conclusionis
not free fromdoubt, this Court believes that it can. A right of
contribution, as opposed to a cost recovery action, is a “claim®by
and between jointly and severally |liable parties for an appropriate
di vision of the paynent one of them has been conpelled to nake.’”

Uni ted Techs., 33 F.3d at 99 (quoting Akzo Coatings, Inc. v. A gner

Corp., 30 F.3d 761, 764 (7th Cr. 1994)). As an initial matter,

al t hough NECC cites United Techs. for the proposition that only “a

PRP who spontaneously initiates a cleanup w thout governnenta
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prodding” my be entitled to pursue an inplied action for
contribution, the First Circuit has never in fact held this

explicitly. 1d. at 99 n.8. In United Techs., the First Crcuit

nmerely suggested that this mght be the case, citing Key Tronic,

but refused to take a position on the matter. Id. There is
therefore, no clear controlling precedent as to whether, if an
inplied right to contribution exists, a PRP in Emhart’s position
may take advantage of it.

Authority in other circuits, although not directly on point,

is conflicting. Conpare Atl. Research, 459 F.3d at 834-836

(holding that such an inplied right exists, at mninmum for

i nnocent parties), with Metro. Water, 473 F.3d at 836 (declining to

revisit or overrule Akzo Coatings’ holding that a PRP who is

subject to an EPA administrative order requiring it to conduct
certain renoval activities nust bring its suit for contribution

(agai nst anot her PRP) under 8 113(f)(1)); see al so Consol. Edison,

423 F. 3d at 100-102 (refusing to revisit its holding in Bedford
Affiliates that 8 107(a) was wunavailable because there the
plaintiff “had entered into two consent orders . . . pursuant to

whi ch the plaintiff began cleanup and renedial action”).?®

°® In Akzo Coatings, a party that had been subject to an EPA
adm ni strative order under 8 106 sought a cost recovery action
under 8 107(a). The Seventh Crcuit held that because the party
was |iable for some part of the cleanup and its clai mwas actually
that “the costs it [had] incurred should be apportioned equitably
anongst itself and the others responsible,” the claim was

10



However, whatever vitality cases |like Akzo Coatings may still

possess in light of Aviall, they do not address the situation in
whi ch Emhart finds itself: a PRP subject to an adm nistrative order
that is neither a consent decree, a final adjudication, or an
apportionnment of liability, but who is not entitled to pursue an

action for contribution under 8§ 113(f)(1).'° See Raytheon Aircraft,

435 F. Supp. 2d at 1141-42. In such a situation, where 113(f) (1)
is foreclosed, this court concludes that 8§ 107(a) provi des a cause
of action for a PRP to seek contribution from another PRP. See
Aviall, 543 US at 172 (“8 107 . . . enable[s] a PRP to sue
[ anot her PRP] for reinbursenent, in whole or part, of cleanup costs
the PRP legitimately incurred.” (Gnsburg, J., dissenting);

Rayt heon Aircraft, 435 F. Supp. 2d at 1149 (“[A] PRP who is

precluded from seeking relief under section 113(f) mmintains an
inplied right to contribution under section 107(a).”); Gty of

Bangor v. G tizens Commt’ ns Co., 437 F. Supp. 2d 180, 223 (D. Me.

2006). The inplied right of contribution under 8 107 provides an

“quintessentially” one for contribution under 8 113(f)(1). Akzo
Coatings, 30 F.3d at 764 (“Whatever | abel Akzo nay wish to use, its
claim remains one by and between jointly and severally liable
parties for an appropriate division of the paynment one of them has
been conpelled to neke. Akzo's suit accordingly is governed by
section 113(f).").

1 In both Akzo Coatings, 30 F.3d at 765, and Bedford
Affiliates v. Sills, 156 F.3d 416, 427 (2d G r. 1998), there was no
reason to assune that either of the PRPs woul d have been precl uded
frompursuing a contribution action under 8§ 113(f).
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avenue for recoupnent of legitimte cleanup costs where other
avenues, either cost recovery under 8 107 or contribution under 8§

113(f), are foreclosed. See Atl. Research, 459 F.3d at 836-37. To

hol d ot herw se here because Emhart is either a PRP or may not have
“voluntarily” initiated cleanup would be to effectively eviscerate
8§ 113(f)’'s savings clause! and woul d countenance an inequitable
result: Emhart would be precluded from seeking any rei nbursenent
for its cleanup costs. The post-Aviall cases reaffirmng the
exi stence of an inplied right of contribution under 8 107 stand
broadly for the proposition that the right exists where 8 113 is
unavail able; this is the case here, and the court is unwilling to
limt this right unless and until there is nore explicit guidance
tothe contrary. Enhart is entitled to recoup the portion of costs
exceeding its equitable share of the total costs; and because it is
unable to do so under 8§ 113(f), it nmay proceed under 8 107. See

Rayt heon Aircraft, 435 F. Supp. 2d at 1145. Consequently, NECC s

motion to dismss Count | will be denied.
Accordi ngly, because Count | will go forward, NECC s notion to

dismss Counts I11-VI will be denied. NECC s npbtion to disn ss or

1 This clause states:
Nothing in this subsection shall dimnish the right of
any person to bring an action for contribution in the
absence of a civil action under section 9606 of this
title or section 9607 of this title.

8§ 113(f)(1).
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stay Counts VII-XIl will also be denied inasnuch as Emhart seeks
nmore than just declaratory relief and the concurrent state

proceeding is not parallel. See Geat Am Ins. Co. v. G oss, 468

F.3d 199, 210-11 (4th Gr. 2006).

It is so ordered.

WlliamE Smth
United States District Judge
Dat e:
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